NATI ONAL WLDOLI FE FEDERATI ON
dmnzaens CAL GANJ L
VEST MRA N A HGHLANDS GONSERVANCY

| BLA 95-322, etc. 1/ Deci ded June 27, 2000

onsol i dated petitions for award of costs and expenses, including
attorney fees, under section 525(e) of the Surface Mning Gontrol and
Recl amation Act of 1977, 30 US C ' 1275(e) (1994).

Petitions granted in part; attorney fees and expenses awar ded.

1.

SQurface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Gosts and Expenses: Sandards for
Anard

An award of attorney fees, pursuant to section
525(e) of the Surface Mning Gontrol and

Recl amation Act of 1977, 30 US C ' 1275(e)
(1994), and its inplenmenting regulations, 43 CF. R
"' 4.1290 to 4.1296, is guided by the nunber of
hours reasonabl y expended i n prosecuting a
citizen's conpl aint and request for infornal review
before CBMand an appeal to the Board, all of which
resulted in favorabl e action by C8V) as well as
tine spent in seeking the anard. Afee anard i s

al so guided by the reasonabl e hourly rate for the
work of the attorneys who prosecuted those actions.

SQurface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Qosts and Expenses: Sandards for
Anard

Wiere a petitioner seeking attorney fees achi eves
substantial success on the nerits of his claim the
fee award properly includes all tine reasonably
expended on the litigation including presentation

1/ The followng petitions for attorneys fees are considered herein: |BLA

95-322, 95-323, 95-324, 95-325, 95-326, and 95-476.

The six petitions are

listed in Appendix 1, along wth the serial nunbers of the underlying
previous actions before the Gfice of Surface Mning Recl amati on and
Enf orcenent (C8V) and this Board.
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of an alternative ground for success arising from
the sane facts and involving a related | egal theory
even though the alternative argunent was rej ect ed.

APPEARANCES L. Thonas Gal | onay, Esq., Boul der, (ol orado, and Vél ton D
Morris, Jr., Esq., Qharlottesville, Mrginia, for petitioners; Thonas A
Bovard, Esg., dfice of the Solicitor, US Departnent of the Interior,
Veshington, DC, for the Gfice of Qurface Mning Recl anation and

Enf or cenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

The National WIdlife Federation (N¥), dtizens' Goal Gouncil (G0,
and Vst M rginia Hghlands Gonservancy (WHO (petitioners or citizens)
have filed six petitions for anard of fees and expenses (petitions)
relating to appeal s arising out of their multiple citizens' conplaints
requesting Federal inspection and enforcenent action agai nst various coal
mning concerns. The petitions are filed pursuant to section 525(e) of the
Surface Mning Gontrol and Recl amation Act of 1977 (SMRY, 30 USC
1275(e) (1994).

The petitions arise froma March 8, 1995, settlenent between
petitioners and CBMof the citizens' appeal s of C8Videcisions pertaining to
six citizen conplaints filed by petitioners wth C8Min 1993. The
settlenent resol ved a di spute between the parties concerning CBMs
inpl enentation of 30 CF. R Part 733. 2/ V& consolidated the six petitions
on June 30, 1999.

In md-August 1993, petitioners filed six citizen conplaints wth C8V
field offices, two wth the Bg Sone Gap (Mrginia) Held fice (BS3Q
and four wth the Charleston (st Mrginia) FHeld Gfice (GFOQ. The
petitions principally alleged that Mrginia and Vést Mrginia Sate mning
prograns had i ssued permts to coal operators in violation of "ownership
and control " regul ations pronul gated pursuant to section 510(c) of SMIRA
30 USC ' 1260(c) (1994). 3/ Petitioners alleged generally

2/ Qur review of these petitions was suspended by request of the parties
during nost of their pendency before this Board, awaiting our decision in
Kent ucky Resources Gouncil v. GBM(KRCv. 8V, 137 I BLA 345 (1997);
judicial reviewof that decision (including the Ostrict Gourt's avard of
fees and expenses in that case, issued on Mar. 5, 1999); the Board s

opi ni on awardi ng fees and expenses on judicial remand i n Kentucky Resources
Qouncil, Inc. v. GBM(h Judicial Renand) (KRCv. GBM (O Judicial Renand),
151 IBLA 324 (2000); and unsuccessful settlenent negoti ati ons.

3/ Section 510(c) provides:

"Wiere * * * information available to the regulatory authority
indicates that any surface coal mning operation owned or controlled by the
applicant is currently in violation of this chapter or other |aws referred
to[in] this subsection, the permt shall not be issued until the applicant
submits proof that such violation has been corrected or is in the process
of being corrected * * * "
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that certain coal conpanies had contracted to recei ve coal from
subcontractors (sonetines called "contract mners") and that the contract
mners had either abandoned the mining sites under contract or failed to
reclaimthem Petitioners charged that the conpanies had failed to

di scl ose these pertinent facts in subsequent permt applications filed wth
either Mrginia or Vést Mrginia (States). Petitioners asserted that the
Sates had i ssued new expanded, or revived permts to the enunerated
conpani es despite the fact that they (or contract mners under their
control) had failed to reclaimcertain mning sites. The conplaints

nai ntained that the permts issued to the enunerated conpani es were
therefore "inprovidently issued’ and shoul d be revoked. Sone of the
conpl aints further contended that the Sates shoul d i ssue "permt bl ocks"
agai nst the conpanies until all reclanation on the related mne sites was
conpl eted and out standi ng penal ti es were pai d.

After receipt of petitioners' conplaints, BSGO and CHOissued 10-
day notices (TDNs) to Sate officials. The field offices generally
limted the substance of the TDNs to notice that there was "reason to
bel i eve" that the operator had failed to disclose its ownership and control
status. The citizen groups eventual |y becane dissatisfied wth the
progress of both Federal and Sate enforcenent activity, judging that the
field offices were too lenient in permtting State officials | eeway in
responding to the TDN's, were not authoritative in countering Sate del ays
w th Federal enforcenent action, and (even when Federal enforcenent action
was initiated, as in the case of Frush Enterprises 4/) the field offices

fn. 3 (conti nued)

In 1988, 8V pronmul gated regul ati ons defining "ownership and control " and
revising regul ati ons governing the permtting process in order to "secure
greater conpliance wth the Act by preventing mning permts frombei ng

i ssued to persons who, either by thensel ves or through rel ated persons, own
or control violators of the Act." 53 Fed. Reg. 38868 (Crt. 3, 1988).
General ly, the regul ations pertaining to "ownership and control ™ which were
at issue in these citizen conplaints were the Sate counterparts of 30
CFR '" 773.5, 773.15, 773.20, 773.21, 778.13(c)(4)(d), 778.14(c), and
843.21 (1993).

4/ In the LaRosa Fuel / Frush Enterprises case (appeal docketed as | BLA 94-
902, petition for expenses docketed as | BLA 95-323), petitioners charged
ownership and control |inks between La Rosa Fuel CGonpany and Frush
Enterprises and various infractions of surface mning |aw and regul ati ons
by both conpanies. Vést Mirginia responded to GHO's TDN regar di ng whet her
LaRosa had vi ol ated "ownership and control™ rules by failing to di scl ose
its link to Frush Enterprises by stating that "it had absol ved LaRosa of
[iability" for the uncorrected violations at the Frush site and woul d t ake
no action in response to the TN The GH-O determned that the Sate
response was i nappropriate and referred the matter to the
Applicant/Molator Systemfice for investigation. The citizens filed a
request for infornal reviewafter no action was taken by GBMw thin a 4-
nonth period. (1BLA 95-323 Petition at 2-6.)
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exerci sed undue delay. (Petitions, generally, at 2-7.) The citizens
utinately filed requests for infornal reviewof CBMs handling of the six
conplaints wth the Orector, C8V pursuant to 30 CF. R ' 842. 15.

Intheir requests for review the citizens faulted the field offices
for failing to issue TDN s adequatel y enconpassing al | facets of the
violations alleged. They maintai ned that the TDN s shoul d have i ncl uded
all supported citizen allegations, including (anong others) their
allegations that permts were inprovidently issued and that certain
operators shoul d be subject to permt blocks. The citizens requested the
Drector's office toinstruct the field offices to undertake Federal
enforcenent in these instances. Further, conplai nants asserted that the
facts denonstrated that the Sates were ineffectively inplenenting and
enforcing the ownership and control regul ations, anong ot hers.

Gonpl ai nants al so requested that the Drector accordingly notify the Sates
pursuant to 30 CF. R ' 733.12(b) that they were not effectively
i npl enenting their approved Sate prograns.

In five of the cases, 5 the CGBMofficials who reviewed the field
of fice actions substantially granted the relief the citizens requested,
other than that requested pursuant to 30 CF.R ' 733.12(b). 6/ The C&M
field of fices were ordered to conduct Federal inspections of Sate permt
records to determne whet her the charged conpani es had, as conpl ai nants had
alleged, failed to disclose all relationships required to be di scl osed by
the ownership and control rules. They were instructed that they shoul d
have issued TDN s for all allegations nade by conpl ai nants where the
conpl aint established a "reason to believe a violation exist[ed]." To the
extent TDN s were not issued regarding inprovidently issued permits, the
appropriateness of permt blocks, or other alleged violations neeting the
"reason to believe" threshold, the field offices were directed to do so.
Petitioners neverthel ess appeal ed these five cases to this Board seeking
reviewof the denial of the 30 CF. R ' 733.12(b) request.

In the sixth case, which invol ved Shannon Goal Gonpany (petition for
expenses | BLA 95-324), the Assistant Orector denied petitioners relief on
both the 30 CF.R ' 733.12(b) request and on the question of whether C3V)
on infornmal review should have directed the GHOto undertake a Federal
i nspection at one of Shannon's permt sites instead of instructing the
field officetoinitiate a TONto the Sate. In that case, petitioners
appeal ed both issues to the Board. 7/

5/ These five cases (petitions for expenses) are |BLA 95-322, |BLA 95-323,
| BLA 95- 325, |BLA 95-326, and | BLA 95- 476.

6/ ¢ do not have before us the records in the underlying appeal s, and we
therefore rely on docunentation supplied by the parties. Infornal review
deci sions were supplied wth CBVIs answers in fee petitions | BLA 95- 324,

| BLA 95- 325, |BLA 95-326, and | BLA 95-476, but not |BLA 95-322 or |BLA 95
323. In those two appeal s, we accept petitioners' version of their success
on infornal review which is not chall enged by C8V

7/ Petitioners clained that Shannon was responsi bl e for violations
(including a bond forfeiture and unpaid civil penalties) at Vst Mrginia
Permt D 716, which they alleged had been unl awful |y revived wth Shannon
as operator after it had expired. Petitioners alleged that, despite these
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In all cases, instead of granting petitioners relief pursuant to 30
CFR " 733.12(b) as requested, CBMindicated that it would treat their
request as a petition for evaluation of the Sate programunder 30 CF.R '
733.12(a). The regulations at 30 CF. R Part 733 outline procedures that
CBMnust use in determni ng whether to substitute Federal enforcenent for
all or part of a Sate programand/or in determni ng whet her to wthdraw
Federal approval of a Sate program They provi de:

(a) BEvaluation. * * *

(2) Any interested person may request the Drector to
evaluate a Sate program The request shall set forth a
conci se statenent of the facts which the person believes
establ i shes the need for evaluation. The DOrector shall verify
the allegations and determne wthin 60 days whether or not the
eval uation shall be nade and nail a witten decision to the
request or .

(b) If the Drector has reason to believe that a Sate
is not effectively inplenenting, admnistering, naintaining, or
enforcing any part of its approved Sate program the Drector
shal | pronptly notify the Sate regulatory authority in
witing.

fn. 7 (continued)
facts, the Sate had approved Shannon as operator on Permit No. U 4009- 89
"which Wst Mrginia had previously issued to Mrginia GQews al Gonpany. "
(IBLA 95-324 Petition at 4.) Inresponse to GHOs TDON Vst Mrginia
reported that it woul d take no action, as Shannon was al ready bl ocked under
different facts than those alleged in the citizens' conplaint, and as
Mirginia Gews had severed any and all relationships wth Shannon t hat
woul d expose Mirginia Gews to sanctions under ownership and control rules.
hinfornal review the Assistant Drector found that Vst Mrginia
had acted appropriately in bl ocking Shannon Goal fromfurther permts, and
referred the question of whether outstandi ng violations renmai ned on permt
D 716 back to the GHFOfor further investigation, asserting that this issue
had been raised for the first tine on review The Assistant Drector
construed the allegation regarding reviving expired permts as a citizen
request for an eval uation of the Vst Mrginia programpursuant to 30
CFR ' 733.12(a).

The citizens appeal ed to the Board on two grounds, asserting that (1)
areferral back to GFOto initiate a TONto Vst Mrginia regarding
violations at Permit D 716 woul d cause unreasonabl e del ay and that the
Assistant Drector shoul d have required the GHOto pursue alternative
enf orcenent by conducting its own inspection at the site, and (2) CGaM
shoul d have proceeded to give notice to the Sate pursuant to 30 CF.R
733.12(b).
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The subst ance of the di sagreenent between petitioners and CBMw th regard
to ' 733.12 concerned whether, as petitioners clained, CBVihad (by the tine
natters had proceeded to the informal revi ew stage) amassed suffi ci ent
information to proceed wthout further delay to notify the Sates pursuant
to 30 CF. R ' 733.12(b) of deficiencies in their prograns and the
potential for Federal intervention; 8 or whether CGBMcorrectly determned
that CGBVofficial s nust al ways independently verify citizen allegations
that a state programis being ineffectively admni stered pursuant to 30
CFR ' 733.12(a) regard ess of facts devel oped pursuant to an i nfornal
review process. In other words, the citizens naintained that the facts
presented on informal review nmay be sufficient in and of thensel ves for C8V
toinitiate proceedi ngs under ' 733.12(b); BMcontended that ' 733.12(a)
is not discretionary and an i ndependent investigation of citizen
allegations is always required when citizens request a formal, Federal

eval uation of a state program

The parties successfully negotiated a settlenent of this dispute and
noved the Board for dismssal of the six appeals on March 8, 1995. The
settlenent provided that (1) the nerits of the appeal s had been resol ved,
(2) CBMagreed to "establish and inplenent a plan wthin six nonths to
assure the agency' s conpliance wth the procedural requirenents of 30
CFR " 733. 12 in verifying all egati ons whether there is reason to believe
that a Sate is not properly inplenenting its approved program™ includi ng
addr essi ng what woul d be considered a tinely decision of CBMunder '
733.12(a); and (3) "before initiating any proceeding under 30 CF.R '
733.12(b) to evaluate a Sate programin response to the request of any
person, CBMnust first verify the allegations of any such request."” (Joint
Mbtion to Osmss Appeals (Joint Mtion), at 2-3.) The parties failed to
agree on whether CG8Mwas required in all cases to nake such a deci si on
w thin 60 days, but CBViagreed to provi de assurances in the plan for
providing an "interimresponse to the citizens specifying the additional
period of tine for reaching its decision and the reasons for such del ay."
(Joint Motion at 3.)

Thereafter, on April 30, 1995 (BMissued a directive on the subject:
REG 36, entitled "Processing of Request to Eval uate a Sate Program under
30 CF.R 733.12(a)." The directive establishes specific procedures wthin
CeMfor processing allegations that State prograns are performng

8 Inits answers, CBMalleged that petitioners’ "position, articul ated at
the level of informal review was that, when a state has responded
inappropriately toa* * * TDN CBVIs regul ations require the i nmedi ate
federal enforcenent of all or part of the state programunder * * * '
733.12(b)." (Answer in IBLA 95-476 at 2.) However, the Assistant Deputy
Drector for CGBMdid not characterize the citizens' position in quite these
terns. See, e.g., Nov. 10, 1992, infornal review decision (CGBMs Answer in
| BLA 95-476, Bxhibit A at 4).
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i nadequatel y on a systemc basis. It provides a detailed structure for
CBM's revi ew of such conpl ai nts, assigns C8M personnel at the regional
| evel the responsibility for shepherdi ng conplaints through CBMs

bur eaucr acy, desi gnates how and by whi ch personnel conplaints will be
processed, and establ i shes benchmark tine frames for conpl eti on of the
pr ocess.

Asserting that they had achi eved a successful outcone in the six
appeal s, on April 3 and June 2, 1995, the citizens filed petitions wth the
Board for awards of fees and expenses, whi ch were docketed by the Board as
| BLA 95-322 through | BLA 95-325 and | BLA 95-476. Through an ext ensi ve
briefing process spanning several years and allow ng for the judicial
resolution of KRCv. CBM supra, rev'd sub nom Kentucky Resources Gouncil,
Inc. v. Babbitt (KRCv. Babbitt), 998 F. Supp. 814 (E D Kentucky 1998)
(see n.2), the parties ultinately narrowed the issues for the Board s
consi deration to the fol | ow ng:

(1) Wether the settlenent and various other el enents of
relief that the petitioners obtained in these cases nerit fully
conpensat ory fee awards;

(2) whether petitioners' fee awards shoul d be reduced
because the petitioners enpl oyed two senior attorneys to work
on each case;

(3) whether evidence in the record supports petitioners'
clains for Vélton Morris' custonary billing rates of $200 and
$225 per hour; and

(4) whether petitioners' fee award shoul d be reduced by
assigning each of their attorneys a lower hourly rate for "less
conpl ex tasks such as tel ephone conf erences, review ng
docunents, and tasks that coul d be perforned by a paral egal or
secretary."

(Petitioners' Uhopposed Mbtion to Gonsolidate; CBMs Surreply Menorandumt o
Petitions for Anard of Fees and Expenses (C8M Surreply Menorandun).)

CBM concedes, based on the Gourt's ruling in KRCv. Babbitt, supra,
that petitioners are entitled to sone anount of fee award "because the six
appeal s were arguably catal ysts for both the March 8, 1995, settl enent
agreenent between the parties and the April 30, 1996, procedural
directive." (Vs Surreply Menorandumat 2.) However, CGBMclains that,
under Hensley v. Eckerhart, 461 U S 424, 440 (1983), the award shoul d be
circunscribed by the degree of petitioners' success on the nerits. C8M
asserts that such success, when neasured agai nst what petitioners denanded,
was limted, since petitioners did not prevail intheir attenpts to force
CeMto initiate enforcenent action against the Sate prograns pursuant to '
733.12(b) or force CBMto interpret ' 733.12(a)(2) to include a nandat ory
60-day deadline for verifying allegations of the need for eval uation of a
Sate program (CBMAnswers at 10-14.) CAMfurther clains that
petitioners have not docunented their fee clains in a manner that woul d
al | ow
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the Board to eval uate which fees are allocated to which clains or to adj ust
the fees properly based on success or failure of particular clains. (CaM
Answers at 12-15.) (8Miconcedes that hourly rates requested by Gil | ownay
are appropriate, but contests the hourly rates charged by Mrris, arguing
that they are inappropriately high in the market in which he worked in
these cases. (CBMAnswers at 15-17.) CaMfurther contends that it is

i nappropriate for both Galloway and Mrris to charge partnership rates for
working on the sane case and for themto fail to set different rates of
conpensation for different types of litigation tasks. (C8VSurreply
Menorandumfiled Aug. 6, 1998, at 15-18.) FHnally, CMcharges that the
Board shoul d reduce the amount of award to the extent petitioners assessed
fees for the sane anount of effort in each of the cases, since nuch of the
work was assertedy duplicative and repetitive, as evidenced by the fact
that the cases were eventual |y consol i dated because they are so
"substantially simlar both as [to] the underlying facts and as to the
legal issues raised.”" (CBMSurreply Menorandumat 2.)

Petitioners claimthat nost, if not all of the issues that C8V has
rai sed have been previously decided in petitioners' favor either by the
Dstrict Gurt in KRCv. Babbitt, supra, or by the Board in KRCv. GGM (O
Judicial Rermand), 151 IBLA 324 (2000). Petitioners claimthat they have
net the requirenent set forth in Hensley v. Eckerhart, supra, for a full
awvard of fees, since they have achi eved "excel lent results” on both
procedural and substantive issues. They assert that they have denonstrated
that the anounts submtted are reasonabl e fees (based upon reasonabl e hours
expended and reasonabl e rates charged) and that CBMhas not establi shed
that the "presuned reasonabl eness" of petitioners' "lodestar” shoul d be
adj ust ed downwar d.

[1, 2] Section 525(e) of SMIRA authorizes the Board, as the
Secretary's del egate, to assess agai nst (BMcosts and expenses, i ncl udi ng
attorney fees, "reasonably incurred" by a person for or in connection wth
his participation in any admni strative proceedi ng under the Act. 30
USC ' 1275(e) (1994). The applicable regulation, 43 CF. R ' 4.1294(hb),
further provides that the Departnent nmay award appropriate costs and
expenses, including attorney fees, reasonably incurred by any person "who
initiates or participates in any proceedi ng under [ SVORA], and who prevail s
inwole or in part, achieving at |east sone degree of success on the
nerits, upon a finding that such person nade a substantial contribution to
afull and fair determnation of the issues.” Such an award will only be
nade where the SMIRA proceeding "results in * * * [a] final order being
i ssued” by an admnistrative lawjudge or the Board. 43 CFR
4.1290(a). However, the final order need not specifically address the
nerits of the appeal ; rather, all that is required is that the proceedi ng
conclude wth a final order and that the person seeking the award have, in
the course of the proceeding, prevailed in whole or in part, achieving sone
degree of success on the nerits. KRCv. G8M 137 IBLA
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at 349-50, rev'd on other grounds, KRCv. Babbitt, supra. 9/ Thus, a
person nmay be entitled to an award where the case is settled by nmutual
agreenent of CBMand the appel | ant and where a final order is issued by the
Board that does not resolve the nerits of his appeal, but nerely di smsses
the appeal . 1d.; see Harvey A Gatron, 146 IBLA 31 (1998). In this case,
CBM concedes that petitioners are both eligible for an anard and entitled
to an anard. The remaining i ssues relate to the anount of the award to
which they are entitled.

A fee-setting inquiry begins wth the "lodestar” -- the nunber of
hours reasonabl y expended mul tiplied by a reasonabl e hourly rate, which is
general Iy presuned to be fully conpensatory. Hensley v. Eckerhart, supra
at 433-34 (1983); opeland v. Marshall, 641 F.2d 880, 891 (D C dr. 1980);
KRCv. GBM(n Judicial Renand), 151 IBLA at 328; Natural Resources Def ense
Qounci | (NRDQ v. G5M 107 1BLA 339, 373, 96 |.D 89, 101-02 (1989). The
reasonabl e hourly rate wll nornally be the rate "prevailing in the
community for simlar services by | awers of reasonably conparabl e skill,
experience, and reputation.” Bumv. Senson, 465 US 886, 896 n.11
(1984); Gateway al Q. v. CBV 131 IBLA 212, 216 (1994); NRDCv. BV 107
IBLAat 393, 96 I.D at 112 (1989). The fee applicant nust produce
satisfactory evidence of this rate, and the prevailing narket rate is
usual |y deened to be reasonable. B umyv. Senson, supra.

The under|ying factual circunstances in the cases now before us are
very simlar to those of KRCv. CBM supra, in which both the Dstrict
Qourt and the Board eventual |y awarded substantial attorney fees. See KRC
v. Babbitt, 97-9 (ED Ky.)(MnorandumQinion (Mm .), Mr. 5 1999);
KRCv. GBM(n Judicial Remand), supra. In that case, citizens filed
conplaints wth the Lexington, Kentucky, FHeld Gfice (LFQ, C8M alleging
that Branham & Baker oal Conpany had failed to disclose its control of
Deep Rver Mne, at which there were outstandi ng violations of surface
mning regulations. The citizens asserted that Kentucky had i nproperly
i ssued permits to Branham & Baker despite outstanding viol ati ons and
request ed resci ssion of Branhamand Baker's permits, initiation of
enf or cenent proceedi ngs, reclanation of the sites, abatenent agreenents,
and penalties. After issuing a TONto Kentucky officials, the LFO granted
four extensions of tine wthin which to respond to the Sate over a 7-nonth
period. A though Kentucky responded to the TDN by concl udi ng

9/ In KRCv. CBV supra, we determined that it is not necessary that the
Board decide a case on the nerits in order for a petitioner to be entitled
to attorney fees. However, we found in that case that substantially all
relief was achi eved by petitioners prior to their appeal to the Board;
therefore there was no "causal nexus" between the appeal and corrective
actions taken by G8M W& accordingly denied an award.

Fnding that petitioners had in fact denonstrated the necessary
"causal nexus," the O strict Qourt reversed our decision. KRCv. Babbitt,
998 F. Supp. at 819-21.
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that Branham & Baker did not control the site, it was "forced to retract
that decision for further reviewafter the LFO supplied Kentucky wth

addi tional evi dence concerni ng Branhams ownership and control." KRC v.
Babbitt, 998 F. Supp. at 816. The citizens requested an infornal review of
LFOs actions on March 15, 1993. 1 April 5, 1993, the Acting Drector of
CBMi ssued a policy nenorandumto C8M personnel indicating that
investigations should | ast no | onger than 30 days and extensions of tine be
allowed for no nore than 15 days. n April 13, 1993, the LFO det er mi ned
that Kentucky had failed to take appropriate action in response to the TDN
Thereafter, the LFOissued initial notice to Kentucky that it (the LFQ
had reason to believe that permts had been inprovidently issued to Branham
& Baker. n April 30, 1993, (BMissued an infornal review decision
adopting the citizens' position on all issues except that C8Vidid not
provide any procedural relief to the citizens other than that offered in
the April 5 policy nenorandum KRC appeal ed to the Board, alleging that
CBMhad failed to provide sufficient procedural relief to ensure that

del ays in enforcenent would not recur at the field level. @ July 27,

1993, (BMissued a second pol i cy nenorandum "est abl i shi ng new procedures to
ensure the agency's tinely and effective response to citizen's conplaints.”
998 F. Supp. at 817. Reversing our determnation to the contrary, the
Dstrict Gurt concluded that there was a "causal nexus" between the
prosecution of the citizens' appeal and the corrective actions taken by C8V
in response to the citizens' conplaints (the actions set forth in the July
1993 nenor andumi ssued by C8V) and found that the citizens were therefore
entitled to fees and expenses.

In KRCv. C8M both before the Dstrict Gurt and the Board, C&M
argued that the award to citizens' attorneys shoul d be reduced because,
al though petitioners achi eved sone success, they did not achi eve a high
degree of success, in that they did not prevail in their argunent that they
were entitled to fees based sol ely upon their work on infornal review
(whi ch was determined by the Gourt not to cone wthin the purview of the
formal "admnistrative proceedi ng" contenpl ated by section 525(e) of
SMRY). Mfurther clained both before the Dstrict Gourt and the Board
that attorneys Morris and Gal | oway duplicated work and that their hourly
rates were excessive.

The Dstrict Qourt rejected the argunent that the citizens' failure
to prevail inal argunents they advanced before the Gourt warranted a
reduction in fees, finding that "plaintiffs argunents were based on a
common core of facts and involved related |l egal theories, and plaintiffs
were overwhel mingly successful in the outcone of this lawsuit.” KRCv.
Babbitt, Mm (p. at 7. The Ostrict Gourt al so rejected CBMs ar gunent
that Mrris and Gal | onay should not both be permtted to bill tine for work
perforned on the sane pleadings. The Gourt determined that the record did
not establish "over-lawyering" by Mrris and Gal | onay, but established to
the contrary that the overall nunber of hours expended was reasonabl e. The
Qourt did, however, determine that Gall onay was not entitled to nonl ocal
fees and, therefore, reduced his hourly rate fromthe $290
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Wishington, DC, rate to $225, which was at the tine at the upper end of
the local rate scale in Lexington, Kentucky, where the litigation occurred.
Li kew se, Morris' rate was assessed at a |local rate of $200 per hour.

In KRCv. GBM(n Judicial Renand), we addressed the question of what
fees should be awarded to petitioners for their prosecution of the cases at
the field office level, as well as before us both prior to issuance of our
decision in KRCv. (8Mand on judicial renand. V¢ rejected CBVIs argunent
that the anount of the award shoul d be reduced by the amount of effort
expended on unsuccessful alternative theories and clains, hol di ng:

As we noted in NRDCv. CBM a petitioner may, in good faith,
"‘raise alternative legal grounds for a desired outcone,'" and
be entitled to an award for work perforned in that effort, even
when those grounds are ultinately rejected and the desired
outcone i s achi eved on sone other basis. NODCv. CGBM 107 |IBLA
at 371, 96 1.D at 100 (quoting fromHensl ey v. Eckerhart, 461
US at 435); see NNDCv. G5M 107 IBLAat 371-73, 96 1.D at
100-01. That Is what occurred here.

KRCv. GBM(n Judicial Renand), 151 IBLAat 331. V¢ also held that Mrris
provi ded adequat e proof that he "regul arly charged his noncontingent fee
clients $200/ hour prior to January 1, 1995, and $225/ hour thereafter." Id.
151 IBLAat 333. Ve held that, to the extent the attorneys were
prosecuting their petitions before CBMfield offices, local rates applied.
VW al so found Mrris and Gal l onay to be of "reasonably conparabl e skill,
experience, and reputation” and awarded themboth | ocal rates as submtted
by Morris. (151 IBLA at 335.) The Board found no evi dence of
"overlawyering,” and therefore permtted both Gall oway and Mrris to bill
for reasonabl e tine spent collaborating on pl eadi ngs.

Several of the issues raised by the parties in the instant cases are
controlled by the reasoning set forth in the Gourt's Menorandum i nion in
KRC v. Babbitt, supra, and our decision in KRCv. CGBM (O Judi ci al Renand),
supra. Ve first consider CBVIs assertion that petitioners’ award shoul d be
reduced based on their failure to achi eve success on al |l grounds advanced.

In KRCv. GBM(n Judi cial Renand), supra, the Board hel d t hat

[W hen a petitioner seeking attorney fees achi eves substanti al
success on the nerits of his claim the fee anard properly
includes all tine reasonably expended on the litigation
including presentation of an alternative ground for success
arising fromthe sane facts and involving a rel ated | egal
theory even though the alternative argunent was rejected.

KRCv. GBM(n Judicial Remand), supra (syllabus). 8Mhas not convi nced
us that the degree of success in this case (for purposes of awardi ng

attorney fees) is distinguishable fromthat achieved in the KRC cases. In
bot h
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the KRC appeal s and the cases now before us, petitioners did not achi eve
all the relief they demanded; however, they did achi eve substanti al

subst anti ve and procedural concessions fromCBMas a result of their
appeal s to the Board.

In negotiating a resolution of all six appeals, petitioners's salient
interest was to secure the procedural safeguards necessary to permt the
prosecution of citizen conplaints alleging systemc deficiencies in Sate
programadmnistration in atinely and effective nanner. Qven the
exi genci es that devel oped subsequent to recei pt of the citizens' conplaints
by CaMfield offices, we do not perceive petitioners' dermands for
enforcenent pursuant to ' 773.12(b) to have been frivol ous. As C8Mhas
admtted, these demands acted as a catal yst for negotiations between the
parties. Those negotiations resulted in substantial procedural gains for
petitioners in prosecuting future citizen conpl ai nts under circunstances
where citizens allege that Sate action is systemcally unsatisfactory or
dilatory to the point of failing to neet essential programrequirenents.

V¢ hold that petitioners are entitled to a full award of fees and
expenses, even though they did not ultinately prevail on their theory that
CBM shoul d have proceeded to fornally notify the Sates pursuant to 30
CFR " 733.12(b) that it was undertaking fornal reviewof the Sate
prograns based upon petitioners' allegations on informal review or on the
denand that CBMverify conpl ai nts agai nst S ate program perfornmance wthin
a 60-day nmandatory deadline. In its Menorandum Qpinion in KRCv. Babbitt,
the Gourt stated: "[T]he plaintiffs' fee should not be reduced by this
court's rejection of one of plaintiffs' argunents. The plaintiffs'
argunents were based on a common core of facts and invol ved rel ated | egal
theories, and plaintiffs were overwhel mngly successful in the outcone * *
*" (Mem p. at 7.) Ve are likewse satisfied that petitioners' clains
now before us grew out of a common core of facts and invol ved rel ated | egal
theories. Petitioners achieved a high degree of success on their clains.

V¢ next take up the question of what is an appropriate hourly rate of
conpensation for petitioners' attorneys. (BMhas not contested the hourly
rates clained by Galloway. See, e.g., Answer in | BLA 95-322 at 15; Answer
inBLA95-323 at 14. Intheir reply briefs, petitioners reduced the
hourly rate they are claimng for Mrris fromprevailing Véshington, D C,
rates to Mrris' custonary billing rate of $200 per hour before January 1,
1995, and $225 thereafter.

In this case, we followDstrict Gourt precedent set forth in the
Menor andum Qpi nion in KRCv. Babhitt, supra, and Board precedent in KRCv.
GBM (O Judicial Renand), supra, inruling that practice before | ocal CaM
field offices nust conmand fees based on local, rather than national narket
rates. Therefore, for practice before the Sates, the BS3O and the GH-Q
both Morris and Galloway are entitled to recei ve fees based on | ocal narket
rates.
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The parties have submtted no evidence of the fees that |ocal Federal
practice in Bg Sone Gap, Mrginia, or Charleston, Vst Mrginia,
commands. However, we take official notice of two facts: The Dstrict
Qourt found that |ocal rates for persons of high expertise inthe fieldin
Lexi ngton, Kentucky, were $225 per hour at the tine of that litigation; and
the Qurt awarded Gal loway an hourly rate of $225 and Morris a rate of $200
per hour. KRCv. Babbitt, Mm (p. at 16. Aswe didin KRCv. GBGM(O
Judi cial Renand), supra at 333-35, in the absence of evidence to the
contrary, we wll use Mrris' custonary billing rates for paying surface
mning clients, as buttressed by evidence of |local practice rates in the
nearby region of Lexington, Kentucky, as evidence of the appropriate hourly
rates for conputing the fees to be anarded in this case. 10/ See People
Wio Gare v. Rockford Board of Education, 90 F. 3d 1307, 1311-14 (7th Qr.
1996); National Association of Goncerned Veterans v. Secretary of Defense,
675 F.2d 1319, 1326 (D C dr. 1982); Harvey A Gatron, supra at 36;
Gatevay al . v. BV supra at 216-17; NRDCv. CGBM 107 IBLA at 393- 95,
9% I.D at 112-13.

For practice that Gall onay has shown occurred before Vdshi ngt on,
DC, (BMoffices, we anard his custonary Véshington, DC, billing rate as
it isreflectedinhis billing statenents. Were we cannot deternmine from
billing statenents precisely whether the work was undertaken for practice
before I ocal or national offices, we anard Gal l onay fees at the | esser
rate.

Fees are properly assessed for the col | aborative work of two | ead
attorneys in instances where work is not duplicated. See KRCv. Babbitt,
Mm (p. at 10-11. Ve have reviewed and conpared billing statenents
submtted by Galloway and Mrris in the six cases before us and are
satisfied that Galloway and Mrris collaborated on the work related to the
six appeal s, but did not unnecessarily duplicate work. Billing statenents
submitted by both attorneys indicate that Galloway and Mrris often broad y
divided tasks as | ead and reviewng attorney and did not bill the sane
hours for work perfornmed on the sane task. (8Mhas not pointed to evi dence
of "overlawyering"; nor do we find any.

V¢ find no reason to reduce the awards based upon either Gl oway' s
or Mrris' failure to assess fees based upon rates comnmensurabl e to | esser
tasks perforned. Glloway has submtted statenents indicating reasonabl e
use of paral egal assistance to conpile and calculate billing statenents; he
w Il accordingly be reinbursed fees at $40 per hour as submtted for that

10/ See KRCv. GBM(n Judicial Renand), 151 IBLA at 333. Mrris'
practice is located in Charlottesville, Mrginia, which lies east of the
Appal achi an Mbunt ai ns out side of nmining regions in southwestern irgini a
where nuch coal mining takes place. Lexington, Kentucky, is |ocated west
of the Appal achian chain just outside of the Kentucky coal fields.
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service. Ve find no evidence that Mrris and Gal | onay have billed attorney
rates for clerical or |esser work that was not perforned as properly
ancillary to the exercise of their |egal expertise; nor has C8M provi ded
any such evi dence.

CBMcharges that consolidation of the six appeal s constitutes
evi dence that the appeal s were so substantially simlar that nuch of the
work was repetitive, so that petitioners' fees shoul d be reduced to
properly reflect the actual work perforned. V¢ have scrutinized the hours
billed to each case in pursuit of the conprehensive settlenent agreenent.
By that tine, the cases had devel oped to the point that both petitioners
and CBMwere conceptualizing themin terns of a focal issue concerni ng
CBM's enforcenent procedures pursuant to 30 CF. R ' 733.12. @Gl | ownay
billed a total of 52 hours for his work on conprehensi ve settlenent of the
six cases, wth the foll ow ng breakdown per case: |BLA 95322, 4 hours;
| BLA 95-323, 1.75 hours; 1BLA 95-324, 1 hour; |BLA 95-325, 7.5 hours; |BLA
95-326, 9.25 hours; and | BLA 95-476, 28.5 hours. 11/ n the record before
us, we find no indication that, even at the point of settlenent, when the
cases had devel oped to the narrowest common issue, the hours billed by
petitioners are unreasonabl e. The six individual cases, although
consol i dated, retained differences that had to be accounted for in
preparing a settlenent, and petitioners nust be permtted tine to
scrutinize a consolidated strategy in terns of its inpact on individual
cases. (BMhas provided no factual basis for its assertions that, on the
record before us, consolidation yiel ded substantial economes of scale to
petitioners' attorneys that are not reflected in the hours bill ed.

V¢ do find one instance of a nonconpensible billing. Inthe billing
statenents submtted wth I BLA 95-323, invol ving the Fush/La Rosa appeal ,
Gl loway billed 3.25 hours for work related to review ng an | BLA deci si on
regarding a "30-day" issue and filing a Petition for Reconsideration before
the Board. Qur review of docket records at the Board indicates that, in
connection wth the La Rosa/ Frush infornal review WHC filed an appeal
before the Board, 1BLA 94-728, asking the Board to order CG8Mto conpl ete
its informal review process related to the Frush/La Rosa citizens'
conplaint wthin 30 days. WHCdid not prevail in that appeal. See Wést
M rginia Hghlands Gonservancy, 130 I BLA 295 (1994). WHC s request for
reconsi deration of that decision was |ikew se denied by order dated
Septentber 27, 1994. Appel lants coul d not have prevailed in a request for
attorney fees in that case had they filed a separate petition before the
Board because they did not prevail on the nerits. In any event, fees for
work on that appeal are not properly before the Board in this action; we
therefore deduct the amount billed by Galloway for tine spent prosecuting
| BLA 94- 728.

11/ Morris played a subsidiary role in the conprehensi ve settl enent
negotiations, billing atotal of 55 hours to settlenent proceedi ngs.
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A detail ed breakdown of our cal culations of anounts of fees and
expenses due petitioners on a per case basis is set forth in Appendi x 2.
The total amount of fees and expenses due petitioners is $141, 179. 31.

Accordingly, pursuant to the authority del egated to the Board by the
Secretary of the Interior, 43 CF R ' 4.1, petitions for fees and expenses
in the above-captioned cases are granted in part, as set forth in Appendi x
2.

David L. Hughes
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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APPEND X 1
| BLA No. | Appel | ant (s) CGBM Nb(s). and Prior Appeal
Held Gfice
95- 322 National Wildlife 94- 31- ABC | BLA 95- 261
Federation, dtizens' 94- 3- AVBRCEE | BLA 95- 262
Goal Qouncil (NW, GO | B g Sone Gap
95- 323 Vst Mrginia Hghlands | 94- 19- FREH | BLA 94-902
Gonservancy (WHO Charl eston
95- 324 WHC 94- 26- SHANND | BLA 94- 821
Charl est on
95- 325 WHC 94- 4- Showshoe | BLA 94- 305, 94-
Charl est on 440
95- 326 WHC 94-5-UsC | BLA 94- 406
Char | eston
95-476 N¥, QC 94-2-C | BLA 94- 603
B g Sone Gap
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Appendi x 2
Attorney' s Fees
Hour s Rat e Fee Paral eg? Expenses Tot al
| BLA 95- 322
@&l | onay
$
48.75 $ 200 9, 750. 00
1.75 260  455.00
10. 75 270 2,902.50
9. 25 280 2,590.00
Subtotal|  70.50 $15.697- 915 140. 00/ 207. 10 $16, 134. 60
Mrris
$
20.25 $ 200 4. 050. 00
4. 00 225  900. 00
$
Subt ot al 24. 25 4. 950. 00 0.00[$ 54.34] $ 5,004.34
Total 94.75 $20.647. 915 140, 00/ 35144 $21,138.94
| BLA 95- 323
@&l | onay
3.25 0 0. 00
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$
3025 $200 ¢ oo oo
6. 25 270 1, 687. 50
13.50 280| 3, 780. 00
Subtotal| 53.25 $11, S17-31$ 320,00/ 142.42 $11,979. 92
Morris
55,75 ¢ 200511 150-8
3.25 225 73125
Sbtotal|  59.00 $11, 881-% 0. 00/ %L 094-§ $12, 975. 93
Tot al 112. 25 $23, 398715 320,00 $1, 2311 $24, 955.90
| BLA 95-324
@&l | onay
$
1225 $200 5 450 o5
4. 00 270 1, 080. 00
6. 25 280 1, 750. 00
$
Sbtotal| 22,50 5 280,00 000 $39.15 $5319.15
Morris
18.25| $ 200 $
: 3, 650. 00
5.75 225| 1. 293. 75
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$
Sbtotal | 24.00 s os378 0.0 $1539 §4,95014
Tot al 46. 50 $10, 223-; 0.00 $ 54.54 $10, 278. 29
| BLA 95- 325
@&l | onay
$
32.00 $ 200 5 400, 05
1.25 270, 337.50
16. 50 280| 4, 620. 00
Subtotal|  49.75 $11, 357313 260,00/ 164.75 $11,782. 25
Mrris
$
1900 $ 200 5 gog o
1.50 225 337.50
$
Sbtotal| 20,50 41375 000 $5L72 $ 4180 22
Tot al 70.25 $15, 495-8$ 260.00|$ 216.47 $15, 971. 47
| BLA 95- 326
@&l | onay
$
3275 $ 200 4 550, 05
10. 00 270 2, 700. 00
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16. 50 280| 4, 620. 00
Sbtotal|  59.25 $13, 870. J'$ 340.00/$ 160.82 $14, 370. 82
Mrris
$
2725 $ 200 ¢ 4o oo
1.50 225 337.50
Sbtotal| 2875 5787.500  0.00 114.38 5,901 88
Tot al 88. 00 $19, 657. 3'$ 340.00$ 275.20{ $20, 272. 70
| BLA 95-476
@&l | onay
$
28.00  $200 ¢ oo o
6. 00 270 1, 620. 00
65. 50 280|18, 340. 00
Sbtotal| 99,50 $25, 560. J$ 420.00$ 150.24 $26, 130. 24
Mrris
90.25 $ 200/%18: 050-8
15. 50 225| 3, 487. 50
Subtotal| 105.75 $21, 537-8 0.00($ 894.27| $22.431.77
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Tot al 205. 25 $47, 007. 8 $ 420. 001 044? $48. 562. 01

Total Gl | onay $85, 716. 98

Total Mrris $55, 462. 33

G and Tot al $141, 179. 31
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